STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

GRANT L. LESTER, al/k/a
G L. LESTER

Petiti oner,
VS. CASE NO. 94-4074

DUVAL COUNTY SCHOOL BQOARD,

Respondent .

N N N N N N N N N N N

RECOMMVENDED ORDER

A hearing was held in this case in Jacksonville, Duval County, Florida on
March 15, 1995, before Suzanne F. Hood, a Hearing Oficer with the Division of
Admi ni strative Hearings.

APPEARANCES

For Petitioner: Mchael Millin, Esquire
26 South 5th Street
Fer nandi na Beach, Florida 32034

For Respondent: Cay Meux, Esquire
Vi cki Reynol ds, Esquire
600 City Hall
220 East Bay Street
Jacksonville, Florida 32202

STATEMENT OF THE | SSUES

The issues are whet her Respondent properly suspended Petitioner's Contract
for Transportation of School Children and revoked his license to drive a school
bus.

PRELI M NARY STATEMENT

By letter dated February 19, 1993, Respondent Duval County School Board
(Respondent) notified Petitioner Gant L. Lester (Petitioner) that his contract
to transport Duval County school children was suspended and his Florida
Department of Education driver's |license was revoked. Petitioner subsequently
filed a Petition for Wit of Mandanus in the Grcuit Court, Fourth Judicial
Crcuit, in and for Duval County, Florida. Said Petition, dated January 31,
1994, sought an order requiring Respondent to provi de Respondent with certain
i nformati on and an opportunity for a hearing. Petitioner dismssed his Petition
for Wit of Mandanmus after the parties agreed to submt this matter to the
Division of Administrative Hearings for resolution pursuant to Section
120.57(1), Florida Statutes.



On July 20, 1994, Respondent referred this case to the D vision of
Admi ni strative Hearings for the assignnment of a Hearing Oficer. A Notice of
Heari ng dated August 17, 1994, set the case for hearing on March 14, 1995
t hrough March 17, 1995. On February 21, 1995, the undersigned i ssued an Order
denyi ng Respondent’'s notions to dismss for failure to state grounds upon which
relief could be granted and for failure to join Petitioner's wife as an
i ndi spensabl e party.

VWhen the hearing commenced on March 15, 1995, the undersigned granted
Respondent's notion to disnmiss the Duval County School Superintendent
(Superintendent) as a party to the proceeding. Petitioner testified on his own
behal f and presented the testinmony of nine (9) witness. Petitioner offered six
(6) exhibits into evidence. Respondent presented the testinmony of five (5)
wi t nesses and offered six (6) exhibits into evidence.

The transcript of the proceedings was filed on April 10, 1995. Proposed
findings of fact and conclusions of |law were filed by Petitioner and Respondent
on April 20, 1995. Rulings on the parties' proposed findings of fact are
contained in the appendix to this Reconmended Order

FI NDI NGS OF FACT

1. Respondent's method of providing transportation for its students is
unique in the state of Florida because it contracts annually with i ndependent
contractors for each bus route. Pursuant to the contract, independent
contractors furnish a bus or busses and are responsible for enploying qualified
drivers. In order to be qualified, drivers nmust hold a |license issued by
Respondent pursuant to Rule 6A-3.0141, Florida Adm nistrative Code.

2. Respondent and Petitioner entered into an annual contract for
Petitioner to transport school children in Bus #657 for the 1991-1992 school
year. At all tinmes material hereto, the parties continued to performunder the
terns of the 1991-1992 contract because Respondent was still negotiating the bus
contracts for the 1992-1993 school year. Petitioner had been an i ndependent bus
contractor for approximately nineteen (19) years. The contract provided no
guar antee that Respondent would renew its contract with Petitioner fromyear to
year.

3. At all tinmes material hereto, Petitioner's wife, El oise J. Lester, was
t he i ndependent bus contractor for Bus #28.

4. At all times material hereto, Petitioner held a Florida Departnent of
Educati on school bus license issued by Respondent to operate a school bus. He
had been licensed to drive a school bus for Respondent for nineteen (19) years.
During that tinme, he had driven a bus on the Plumer Road route approxi mately
1,800 tinmes with no reported mshaps. His prior record as a bus driver and bus
contractor was unbl em shed.

5. Respondent uses the Florida School Bus Drivers Handbook, published by
the Florida Departnment of Education, as the curriculumto initially train
drivers and for annual in-service training. Respondent gives a copy of this
handbook to every driver.

6. On the norning of February 8, 1993, Petitioner was driving his wife's
bus #28 with students on board. He approached the railroad crossing at 9520
Pl umrer Road, stopped, and opened the door. Petitioner saw the Norfol k Sout hern
Railroad train #229 a "good ways" down the track. The railroad crossing



signals, flashing lights and bells, were activated indicating that the train was
approaching the crossing. The engineer blewthe train's whistle. Despite these
war ni ngs, Petitioner drove the bus across the tracks in front of the approaching
train. The bus cleared the tracks just seconds before the train entered the
crossi ng.

7. The engineer, Jimy W Carter, and the conductor, Everett Mi ne,
wi t nessed the incident and i mediately reported the "near mss" to the railroad
yard by radio. Later they prepared witten incident reports. Norfolk Southern
Rail road reported the incident to Respondent.

8. M. Carter has been a train engineer for twenty-five (25) years. M.
Mai ne has been a train conductor for forty-three (43) years. They were not
under the influence of drugs or alcohol at the tine of the incident. They were
not involved in any conspiracy to harm Petitioner

9. M. Ruby C. Mardis lives near the crossing. She was waiting for the
bus in her driveway with her grandchildren on the norning of February 8, 1993.
She testified that she did not know where the train was when the bus crossed the
tracks. She did not remenber hearing any bells or whistles.

10. Petitioner testified that he could see the |light of the approaching
train before he entered the crossing. He denied that the crossing lights were
flashing or that the alarmbells were ringing at that tinme. However, Petitioner
stated that under certain circunstances, even if the crossing signals were
activated, he had discretion to cross the tracks, i.e. when there is no train in
sight or a train is stopped on the track

11. The eyewi tness testinony of the engineer and the conductor relative to
the activated signals and the distance of the train fromthe crossing at the
time Petitioner drove across the tracts is nore persuasive than any testinmony to
the contrary.

12. After conpleting an investigation, the Director of Transportation, as
t he desi gnee of the Superintendent nade a determination in witing to suspend
Petitioner's bus contract and revoke his school bus driver's license effective
February 19, 1993. The initial suspension of the contract and revocation of the
i cense was not permanent because both actions were subject to review by
Respondent. The Respondent has discretion to enter into a new bus contract with
Petitioner and to reinstate Petitioner's school bus Iicense provided he neets
the requirenents of Rule 6A-3.0141, Florida Admnistrative Code.

13. In March of 1993, Respondent assigned the contract for Route #657
(School Bus #657) to Petitioner's wife at her request.

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has jurisdiction over the
parties and the subject matter in this case. Section 120.57(1), Florida
St at ut es.

15. Paragraphs B(7) and B(8) of the bus contract state as foll ows:

(7) The Contractor and his/her drivers shal
comply with all applicable terns and provisions
of Chapter 234, Florida Statutes, in addition to
all applicable federal, state and | ocal |aws,



rul es and regul ations, including without |im-
tation all rules and regul ati ons promul gat ed
by the State Board of Education and the Board
[ Respondent] and requirenments of the Superin-
tendent of Schools. The Contractor shall be
solely responsible for the actions and conduct
of his/her enployees as the sane pertain to
fulfilling the covenants, agreenent and provisions
of this Contract.

(8) If the Contractor fails to conmply with any
of the covenants, agreenents and provisions hereof,
this contract may be suspended, in witing, by the
Superi ntendent of Schools, or his designee, within
ten (10) days of the tinme that the violation becones
known to the Superintendent of Schools, or his
designee. (NOTE: If the contractor is charged in
any court of lawwith any felony, or with any
m sdenmeanor of such a nature that, in the sole
j udgrment of the Superintendent of Schools, it
seriously affects the best interest of the Board,
the contract may be suspended until a final resolution
of the crimnal charge(s). No suspension shall take
pl ace until the facts surrounding the crimna
charge(s) have been reviewed by the Superintendent
of Schools, or his designee in his absence, to
determine if suspension is warranted. |If the
Superi nt endent of School s does deem suspensi on
to be warranted, the contractor nay appeal the
suspensi on to the Board.)

16. Paragraph C(2) of the bus contract provides as foll ows:

Any Fl orida Departnent of Education school bus
driver license issued by the Superintendent of
School s may be suspended or revoked by the
Superi ntendent of Schools, or his designee, in
any case where a driver is deened to be in

vi ol ati on or non-conpliance with any provisions
of this contract, and all federal, state and

| ocal laws, rules, and regulations relative to
transportation of students on a school bus.
Thereafter, any driver whose |icense has been
suspended shall be prohibited fromdriving any
school bus on official Board business, unless
the license has subsequently reinstated by the
Superi ntendent of Schools, or his designee.

17. Respondent's primary consideration nust be the safety and protection
of health of its students when appointing drivers and operating buses in
accordance with all applicable law. Section 234.02, Florida Statutes.

18. Section 234.111, Florida Statutes, provides as foll ows:
Each school bus shall be brought to a full stop

before crossing any railroad track and before
entering or crossing any arterial highway or



danger ous thoroughfare, and the bus shall not
proceed until the driver has clearly observed
that it is safe to proceed.

19. Section 316.1575, Florida Statutes, provides in pertinent part as
fol | ows:

(1) Any person wal king or driving a vehicle and
approachi ng a rail road-hi ghway grade crossi ng under
any of the circunmstances stated in this section
shall stop within 50 feet but not |ess that 15
feet fromthe nearest rail of such railroad and
shal |l not proceed until he can do so safely. The
foregoi ng requirenents apply when

(a) Aclearly visible electric or mechanica
si gnal device gives warning of the i mediate
approach of a railroad train;

* * %

(c) An approaching train emts an audi bl e signa
or the railroad train, by reason of its speed or
nearness to the crossing, is an i medi ate hazard; or

(d) An approaching railroad train is plainly
visible and is in hazardous proximty to the
rail road- hi ghway grade crossing, regardless of
the type of traffic control devices installed at
t he crossing.

20. Section 316.159, Florida Statutes, specifically requires a school bus
driver to stop within the required nunmber of feet, to listen and | ook in both
directions for approaching trains or activated warning signals, and to proceed
only after determning that it is safe to do so.

21. Federal Motor Carrier Safety Regul ations, United States Departnent of
Transportation, Federal H ghway Adm nistration, Subpart B, section 392.10,
mrrors Florida | aw for any bus transporting passengers but further requires the
driver to "ascertain that no train is approaching."”

22. The Florida School Bus Drivers Handbook (Handbook), revised 1990, was
prepared by FAPT Training Conmttee in cooperation with the Florida Depart nment
of Education. Respondent uses the Handbook in training its drivers. The
Handbook provi des procedures for school bus drivers at railroad crossings.
Ceneral ly, the driver nust stop within the statutorily required distance from
the nearest rail, shift into neutral, open the door and driver's w ndow, and
listen and | ook in both directions for approaching trains. Handbook, p. 16. |If
lights are flashing at the crossing, the driver nmust not cross the tracks unl ess
directed to do so by a | aw enforcenent officer. Handbook, p. 16.

23. In this case, Petitioner has not net his burden of proving that
Respondent i nproperly suspended his contract and revoked his license. |In fact,
Respondent presented cl ear and convinci ng evidence that Petitioner violated the
contract and state and federal |aw when he drove the bus through the railroad
crossing with the train in close proximty, train whistle blowi ng, signal lights
flashing, and warning bells ringing.

24. The Superintendent's designee properly suspended the contract and
revoked the license in witing after conpleting an internal investigation
Pursuant to the parties' agreenent, Respondent afforded Petitioner review of the



adverse decisions by referring this matter to the Division of Administrative
Hearings for resolution pursuant to Section 120.57(1), Florida Statutes.

RECOMVENDATI ON
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
recomended that Respondent enter a Final Oder affirmng the suspension of
Petitioner's bus contract and revoking his school bus |icense.

DONE AND ENTERED i n Tal | ahassee, Leon County, Florida, this 17th day of
May, 1995.

SUZANNE F. HOOD, Hearing Oficer
Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 17th day of My, 1995.

APPENDI X

The followi ng constitutes ny specific rulings pursuant to Section
120.59(2), Florida Statutes, on all of the Proposed Findings of Fact submitted
by the parties to this case.

Petitioner's Proposed Findings of Fact

1. Accepted in paragraph 6 of this Recommended Order

2. Accepted in paragraphs 2-4 of this Reconmended Order

3. Accept that the testinony of the witnesses is in conflict. However,
the testi nony of the engineer and conductor is nore persuasive than the
testinmony of the neighbor, the Petitioner, or any other w tness.

4. Rejected. The suspension and revocati on was subject to review by
Respondent and will not becone final until the Respondent issues a Final Order
in this proceeding. Respondent has discretion to enter into a new contract with
Petitioner and to reissue a school bus |icense.

5. Rejected. M. Mardis did not see the bus as it crossed the tracks.
The testi nony of the engi neer and the conductor is nore persuasive.

6. Rejected. The testinony of the engineer and the conductor is nore
per suasi ve

7. Rejected. The contract was suspended and the license revoked subject
to review by Respondent. Even though the contract does not expressly provide
for an appeal to Respondent under the facts and circunstances of this case, the
right toreviewis inplicit in the contract.

8. Rejected. Regardless of what was said at staff nmeetings or in
conference with Petitioner, the contract was not suspended and the |icense not
revoked until Petitioner was notified in witing. Even then the adverse
deci si ons were revi ewabl e by Respondent.



9. The contract does not specifically provide Petitioner an opportunity to
explain why his contract should not be suspended and his |icense revoked at the
time of the staff conference. The suspension and revocati on was subject to
revi ew before the Respondent. Mreover, Respondent has provided Petitioner with
a due process hearing by referring this matter to the Division of Adm nistrative
Heari ngs.

10. Rejected. Ms. Lester was paid for transporting students in Bus 657
for the balance of the 1992-1993 school year begi nning March of 1993. Since
that time, Ms. Lester has been paid for transporting children in Bus 657.

Respondent' s Proposed Fi ndi ngs of Fact

1.--15. Accepted in paragraphs 1-12 of this Reconmended Order

16.--17. Accepted in paragraphs 1-2 of this Reconmended Order

18.--19. Accepted in paragraph in paragraph 11 of this Recommended O der
20. Accepted but unnecessary to resolution of case.

21. Accepted but not at issue in this case.

22.--23. Accepted in paragraph 3.

24.--25. Accepted in paragraph 12 of this Recommrended O der

COPI ES FURNI SHED:

M chael Muillin, Esq.
26 S. 5th St.
Fer nandi na Beach, FL 32034

d ay Meux, Esg.

Vi cki Reynol ds, Esq.
600 City Hal

220 E. Bay St.
Jackonsvill e, FL 32202

Dr. Larry Zenke

Duval County School Board
1701 Prudential Dr.
Jacksonville, FL 32207-8154

Frank T. Brogan
Commi ssi oner of Education
The Capito

Tal | ahassee, FL 32399- 0400

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at l|east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.



